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Abstract

Peaceful assembly has long functioned as one of the most visible forms of collective political
expression, particularly in moments of immediacy and public contestation. This article
examines the constitutional protection of peaceful assembly in Malaysia, focusing on the
tension between Article 10(1)(b) of the Federal Constitution and the procedural controls
imposed under the Peaceful Assembly Act 2012 (‘PAA 2012’). It argues that while regulation
may be necessary to preserve public order and security, such requirements become difficult
to justify when they operate as indirect barriers to the exercise of the right. Using a doctrinal
and comparative legal methodology, this article examines Malaysian constitutional
provisions, statutory requirements under the PAA 2012, and relevant case law alongside
selected common law jurisdictions, namely Hong Kong, the United Kingdom, and the
Maldives. It situates Malaysia’s framework within broader common law approaches,
highlighting the distinction between facilitative regulation and control-oriented restriction. It
traces the inconsistent interpretation of Article 10(2)(b), from Nik Nazmi to Yuneswaran and
Maria Chin, before considering the Federal Court’s decision in Amir Hariri. Its significance
extends beyond the invalidation of section 9(5), inviting reconsideration of the PAA 2012
and its restrictive procedural features. The article finds that the PAA 2012 risks transforming
peaceful assembly from a constitutional right into a procedurally conditional privilege.

Keywords: Malaysia, Freedom of Assembly, Peaceful Assembly Act, Fundamental Liberties,
Proportionality, Judicial Interpretation.
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1. Introduction

“If you want to win any meaningful kind of victory, you’ll have to fight for it.” — Eric Greitens
Meaningful “victories” have often been secured through collective action, including riots
and protests. The March on Washington was undertaken in pursuit of civil and economic
rights for African Americans; the Black Lives Matter protests in 2020 challenged police
brutality and systemic racism; and the #MeToo movement sought accountability for sexual
misconduct.

These developments would not have been possible without the freedoms of expression and
assembly. In Malaysia, the right to assemble is expressly guaranteed under Article 10(1)(b)
of the Federal Constitution.® However, this freedom is not absolute. Article 10(2)(b) permits
Parliament to impose such restrictions as it deems “necessary or expedient”, thereby
introducing a framework within which the exercise of this right may be regulated.

Notwithstanding this, the scope of permissible restrictions under Article 10(2) risks being
rendered illusory in light of the procedural requirements governing peaceful assemblies.
Where such requirements extend beyond what is “necessary or expedient”, the
constitutional guarantee of assembly is correspondingly undermined. This raises serious
concerns as to the legitimacy of such limitations within the constitutional framework.

The Federal Court’s decision in Amir Hariri* represents an important development in this
regard. In recognising that regulatory measures must remain consistent with the rule of law
and the principle of proportionality, the Court sought to recalibrate the balance between
state control and constitutional freedom.

This article examines the right to freedom of assembly across selected common law
jurisdictions, analyses the relationship between Article 10(2) of the Federal Constitution and
section 9(5) of the Peaceful Assembly Act 2012, and considers the judicial developments
culminating in Amir Hariri. In doing so, it evaluates the significance of the decision and
proposes reforms in light of the Federal Court’s reasoning.

2. Jurisdictional Approaches to the Freedom of Assembly

2.1 Hong Kong

The position in Hong Kong reflects a structured yet ultimately state-deferential approach to
the freedom of assembly. While the courts have consistently affirmed that the right is
constitutionally protected, the manner in which proportionality is applied reveals a judicial
inclination to prioritise public order and administrative discretion.

! Federal Constitution, art 10(1)(b).
2 Amir Hariri bin Abd Hadi v Public Prosecutor [2025] 4 MLJ 807 (FC).
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In HKSAR v Chow Hang Tung,® the Court of Final Appeal accepted that restrictions on
assembly must satisfy constitutional proportionality and recognised that defendants may
raise both constitutional and collateral challenges within criminal proceedings. On its face,
this signals a degree of procedural openness to rights-based scrutiny. However, the Court
ultimately upheld the prohibition order, finding that it struck a “fair balance” between
individual rights and societal interests. The outcome suggests that, notwithstanding the
availability of such challenges, the threshold for invalidating executive decisions remains
high, particularly where public safety considerations are invoked.

While Hong Kong, like Malaysia, recognises freedom of assembly as a constitutionally
protected right, its approach differs in the treatment of proportionality. In HKSAR v Lai Chee
Ying (No 3),* the Court treated proportionality as having been built into the statutory
notification and authorisation framework, thereby limiting the need for a separate
proportionality assessment at the prosecution or conviction stage. Any challenge must
instead be directed at the legality of the underlying statutory framework or the
Commissioner's decision. This approach significantly narrows the scope for defendants to
rely on the peaceful nature of their conduct, even in circumstances where no violence has
occurred.

The cumulative effect is a framework in which the exercise of the right is increasingly
contingent on prior authorisation. This sits uneasily with the standard reflected in Article 21
of the International Covenant on Civil and Political Rights (‘ICCPR’) and the UN Human Rights
Committee’s General Comment No. 37, which provides that notification regimes must not
operate as authorisation systems, and that failure to notify should not, by itself, render
participation unlawful or justify criminal sanctions.” By rejecting a fact-sensitive
proportionality inquiry at the point of conviction, the courts risk reducing the freedom of
assembly to a formal entitlement, rather than one meaningfully protected in practice.

Recent legislative and enforcement developments further underscore this trajectory. The
expanded national security framework has been accompanied by increased restrictions on
public expression and assembly, reinforcing a legal environment in which the protection of
the right is, in substance, considerably attenuated.

2.2 United Kingdom

The UK adopts a regulatory approach to peaceful assemblies that is comparatively
facilitative rather than restrictive. At its core, the English constitutional tradition assumes
that what is not prohibited is permitted, so the law defines the limits of restriction rather
than the right itself.? The legal framework distinguishes between public assemblies and

3 [2024] HKFCA 22.

*[2021] HKFCA 3.

® International Covenant on Civil and Political Rights (adopted 16 December 1966, entered into force 23 March
1976) 999 UNTS 171, art 21; UN Human Rights Committee, General Comment No 37 (2020) on the right of
peaceful assembly (article 21) (17 September 2020) UN Doc CCPR/C/GC/37, paras 70-71.

® David Glyndwr Tudor Williams, ‘Freedom of Assembly and Free Speech: Changes and Reforms in England’
(1975) 1 University of New South Wales Law Journal 97.
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public processions,” with processions referring to marches moving along a route, as
recognised in Flockhart v Robinson.®

Under Section 11 of the Public Order Act 1986, organisers of processions must provide six
days’ advance notice, although this requirement does not extend to static assemblies.’ The
distinction reflects practical concerns: processions move through public spaces and are
more likely to disrupt traffic and public order, thereby justifying stricter regulation. In such
cases, the police may impose conditions where they reasonably believe a protest may result
in serious disorder, property damage, or disruption.®

These powers have been expanded by the Police, Crime, Sentencing and Courts Act 2022
and the Public Order Act 2023, which broaden the meaning of “serious disruption” and
introduce new protest-related offences.!’ Notwithstanding this expansion, the exercise of
these powers remains formally constrained by Article 11 of the European Convention on
Human Rights, which guarantees the right to peaceful assembly subject to restrictions that
are lawful, necessary, and proportionate.*

Proportionality thus operates as the central organising principle. In Director of Public
Prosecutions v Ziegler, the Supreme Court affirmed that even conduct causing a degree of
disruption may fall within the scope of protected expression where the imposition of
criminal liability would be disproportionate.”® In this way, the expanded powers are
anchored in proportionality, limiting the risk of restrictions disproportionately encroaching
upon the right to peaceful assembly.

The UK framework, as shaped by both the statutory scheme and the courts’ interpretation
of it, therefore remains fundamentally facilitative. Assemblies are generally permitted to
proceed, notwithstanding the possibility of controlled and, at times, intrusive policing.
Unlike systems in which procedural requirements operate as a gateway to the exercise of the
right, the UK treats such procedures as secondary mechanisms of coordination, thereby
maintaining the primacy of the freedom itself.

2.3 Maldives

Similar to Malaysia, the right to peaceful assembly is constitutionally protected in the
Maldives. Article 32 of the Constitution provides that “everyone has the right to freedom of

" OSCE, Guidelines on Freedom of Peaceful Assembly (2nd edn, OSCE Office for Democratic Institutions and
Human Rights 2010).

8[1950] 2 KB 498.

° Public Order Act 1986, s 11.

1 william Downs, ‘Police powers: Protests’ (House of Commons Library, Research Briefing SN05013, 8 January
2026)

% ibid.

2 Ern Nian Yaw, ‘The Public’s Right to Protest: A Critical Analysis on the Right to Freedom of Peaceful Assembly
in Malaysia and the United Kingdom’ [2013] HELP Student Law Journal.

312021] UKSC 23
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peaceful assembly without prior permission of the State”,** whilst Article 16 allows the
parliament to limit such rights only by statute and only where the limitation is

“demonstrably justified in a free and democratic society”."

The Constitution also provides guidance for courts to follow when interpreting such rights,
in doing so, the courts are to give consideration to the following: the nature and character of
the right or freedom, the purpose and importance of limiting the right or freedom, extent
and manner of limiting the right or freedom, and the relationship between the limitation of
the right or freedom and the importance of the right or freedom.'® Crucially, the
Constitution also requires the courts to consider if the limitation is proportional: “extent to
which the objective for which the right or freedom has been limited could have been

achieved by limiting the right or freedom to a lesser degree”."’

Such limitation came to reality through the enactment of the Freedom of Peaceful Assembly
Act 2013 (FPAA). The FPAA aims to regulate the freedom of assembly and aims to facilitate
the right to freedom of assembly with minimal limitations.”®* The act is meant to ensure
compatibility of Article 21 of the International Covenant on Civil and Political Rights'® with
domestic law, and to establish guidelines and arrangements to facilitate the right.

However, this framework became significantly restrictive after an amendment in 2016 which
added section 24(f) which is useful to highlight in full: “Although otherwise stated in this Act,
any type of assembly or walk or vehicle rally in the capital of the Maldives, Male’ City, can
only be done so after, obtaining written permit from the Maldives Police Service (MPS), and
at a location determined by the Ministry of Home Affairs. Accordingly, any such locations are
to be announced in the Gazette of the Government of Maldives at least within 30 days of
enactment of this amendment, and any additions or redactions to the list of locations shall

be in force after 30 days of announcement in the Gazette”.”

This provision has garnered significant attention and appears to introduce a tension with
fundamental freedom of assembly enshrined in the constitution and arguably inconsistent
with the constitution. Journalists have filed a petition to review the amendment in 2022 to
the High Court; however, there has been no judgment from the court as of yet.*

Constitution of the Republic of Maldives 2008, art 32.

> ibid art 16.

'8 ibid art 16(c).

Y ibid art 16(c)(5).

8 FPAA 2013, 5 17(a)

9 |CCPR (n 5).

20 FPAA 2013, s 24(f)

2 Archive Mv , ‘Hearing Scheduled for the Case Submitted to Repeal the Amendment to Freedom of Peaceful
Assembly Act’ (Archive Mv 19 October 2022) <https://archive.mv/en/articles/dEnv40?utm> accessed 15 April
2026.
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Similar to Malaysia, the FPAA also requires submission of 36-hour notice to the MPS,
although exemptions are given to Impromptu assemblies.”> Read comparatively, the
procedural requirements are similar to the previous provisions regulating the freedom of
assembly in Malaysia, with the Police Act 1967. The position in the Maldives illustrates a
sharper concern in Amir Hariri, where such limitations can impose a prohibition effectively
adding a precondition to protest, eroding the substance of the freedom itself.

3. The Roads Travelled by Article 10(2)

Across cases spanning over a decade, the interpretation of Article 10(2) has taken both
progressive and regressive turns. It is useful to begin with the text of Article 10(2)(b) of the
Federal Constitution:

“(2) Parliament may by law impose...on the right conferred by paragraph (b) of
Clause (1), such restrictions as it deems necessary or expedient in the interest of the security
of the Federation or any part thereof or public order”?

A plain reading yields three points. First, only Parliament may lawfully impose such
restrictions. Second, any restriction must be “necessary” or “expedient”. Third, such
restrictions must be justified by reference to the security of the Federation or public order.
Read together with Article 10(1)(b), it is clear that while the freedom of assembly is
guaranteed, its exercise may be constrained where Parliament considers it necessary in
preserving public order and security.

The difficulty, however, lies not in the text but in its judicial application.

A useful starting point is Nik Nazmi,** where the Court of Appeal held that section 9(5) of the
Peaceful Assembly Act 2012 (“PAA”), which criminalises the failure to provide ten days’ prior
notice, was unconstitutional. The Court reasoned that the mere absence of notice bears no
direct relation to threats against public order or security. To impose criminal sanctions in
such circumstances would therefore be disproportionate.

The argument that such sanctions are necessary to give effect to regulatory requirements is
unconvincing. It entails accepting that an organiser of a peaceful assembly may be subjected
to a substantial fine solely for failing to comply with a procedural requirement,
notwithstanding the absence of any actual threat to public order. This is particularly difficult
to justify given the existence of other legal provisions, such as those under the Penal Code,
which already address assemblies that genuinely pose a risk to public safety. In this respect,
Nik Nazmi represented a principled application of Article 10(2), ensuring that restrictions
remained tethered to their constitutional justification.

2 FPAA 2013, 5 27, 31
BFederal Constitution, art 10(2)(b).
24 Nik Nazmi bin Nik Ahmad v Public Prosecutor [2014] 4 MLJ 157.
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This position, however, proved short-lived. In PP v Yuneswaran,”” the Court of Appeal
adopted a markedly different approach, holding that the criminal sanction under Section
9(5) was constitutionally valid. The Court reasoned that such sanctions formed part of
Parliament’s power to regulate the exercise of the right, and did not in themselves
constitute a restriction.

This reasoning is difficult to sustain. In so holding, the Court conflated legislative
competence with constitutional validity. While Article 10(2)(b) does not prohibit Parliament
from imposing penalties for non-compliance with procedural requirements, it does not
follow that any such penalty is thereby justified. The constitutional inquiry must go further:
whether the restriction imposed is “necessary” and “expedient” in the interests identified.

Erroneously, the Court fell into a double error. First, it treated the existence of legislative
power as determinative of constitutionality. Second, it failed to assess whether the criminal
sanction satisfied the threshold of necessity and proportionality. The result was the
reinstatement of section 9(5) without meaningful engagement with the constitutional
standard. Plainly, this underscores the need for closer judicial scrutiny, so that the protection
under Article 10(1)(b) does not depend solely on what Parliament chooses to permit.

The subsequent decision in Maria Chin Abdullah®® further entrenched this position. Faced
with conflicting Court of Appeal authorities in Nik Nazmi and Yuneswaran, the High Court
held that it was bound to follow the latter as the more recent decision. In doing so, it
affirmed the continued enforceability of Section 9(5), notwithstanding the earlier
constitutional concerns identified.

While the High Court’s approach was consistent with the ordinary doctrine of precedent, its
practical consequence remained significant. By treating Yuneswaran as the prevailing
authority, the Court was constrained from undertaking a fresh substantive assessment of the
constitutional issues surrounding Section 9(5). The effect was that Section 9(5) remained
operative until its constitutionality was eventually reconsidered by the Federal Court in Amir
Hariri.

Taken together, these decisions illustrate an uneven trajectory in the interpretation of Article
10(2). The travel took its first principled steps to align statutory restrictions with
constitutional limits (in Nik Nazmi), but took a wrong turn towards a more deferential
approach in Yuneswaran and Maria Chin Abdullah. The result is a framework in which the
scope of the freedom of assembly is, at times, shaped less by constitutional principle than
by judicial restraint.

The judicial trajectory outlined has tangible consequences for how the right to peaceful
assembly is experienced in practice. These tensions are most clearly manifested within the
procedural framework governing assemblies under the Peaceful Assembly Act 2012. The
procedural framework governing peaceful assemblies under the PAA 2012 provides a

> [2015] 6 MLJ 47.
% [2016] MLJU 271.
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compelling illustration of how, in the absence of a consistent constitutional standard,
regulatory mechanisms may operate in practice as constraints on the right to assemble.

This raises a deeper constitutional concern: at what point does the regulation of a
constitutional right effectively amount to a prohibition of its exercise?

3.1 Procedural Barriers to the Exercise of Assembly

Under Section 9(1) of the PAA 2012, organisers must notify the Officer in Charge of the
Police District (OCPD) at least five days before the assembly.”” Although the 2019
amendment reduced the notice period from ten days to five, it failed to introduce any
exception for spontaneous protests, leaving the framework ill-suited for solidarity actions or
rapid public responses.?®

For example, a solidarity march held in March 2019 by the Minister in the Prime Minister’s
Department (Religious Affairs), Mujahid Yusof Rawa, following the Christchurch mosque
shootings would not have complied with the five-day notice requirement if the amendment
had been in force.” While notification requirements may serve legitimate administrative
purposes, excessively long notice periods may disproportionately restrict citizens’ ability to
respond to urgent political events.

In this sense, measures intended to regulate the exercise of the right may instead operate as
restrictions.

Datuk Professor Emeritus argues that peaceful assemblies should not require prior state
authorisation.®® Instead, notification should be purely administrative, aimed at facilitating
organisation, ensuring public safety, and managing traffic.! She further suggests that
notification periods should be short and straightforward, ideally within forty-eight hours,
given that assemblies often arise in response to critical political developments.*? This view is
persuasive, as it recognises that restrictions should focus on ensuring assemblies remain
peaceful rather than limiting the right to assemble itself.

Under Section 15 of the PAA 2012, the police may impose restrictions or conditions on
assemblies for the purpose of ensuring security, maintaining public order and protecting the

27 PAA 2012, 5 9(1).
8 peaceful Assembly (Amendment) Act 2019 (Act A1600)

2 |nternational Center for Not-for-Profit Law, ‘Civic Freedom Monitor: Malaysia’ (ICNL 2025)
<https://www.icnl.org/resources/civic-freedom-monitor/malaysia> accessed 15 April 2026.

3 Mazita Mohamed, Haslinda Mohd Anuar and Rusniah Ahmad, ‘Right to Assemble Peacefully under Article 10
of the Federal Constitution’ (International Conference on Law, Policy and Social Justice 2014, UiTM Institutional
Repository) <https://ir.uitm.edu.my/id/eprint/52238/> accessed 15 April 2026.

1 ibid.

2 ibid.


https://ir.uitm.edu.my/id/eprint/52238/
https://www.icnl.org/resources/civic-freedom-monitor/malaysia
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rights and freedoms of others.*® In exercising this power, the police may regulate various
aspects of an assembly, including its date, place, manner and route.**

While these powers aim to maintain public order, broad discretion allows authorities to alter
assemblies in ways that weaken their impact, even in cases where not necessary and
expedient. Conditions on time, place, and manner, including moving protests to remote
areas, restricting timing, prohibiting marches, or altering routes, may render them
ineffective or amount to a de facto prohibition. For example, a peaceful protest planned
outside a government building to draw attention to a specific policy could be relocated to a
remote area, significantly reducing its effectiveness.

This concern is further compounded by the breadth of the statutory grounds under the PAA
itself. The PAA permits the police to regulate assemblies not only for reasons of security and
public order, but also to protect “the rights and freedoms of other persons”. This arguably
expands the scope of permissible restrictions beyond those expressly provided in Article
10(2)(b) of the Federal Constitution, which allows Parliament to restrict the right to peaceful
assembly only in the interests of the security of the Federation or public order. By
introducing additional grounds for restricting assemblies, the PAA may therefore extend
beyond the constitutional limits envisaged under Article 10.

Under Section 16 of the PAA 2012, organisers who disagree with the restrictions imposed by
the police may appeal to the Minister within 24 hours of being informed of the restrictions,
and the Minister is required to deliver a decision within 24 hours of receiving the appeal.*®

Although this mechanism provides a formal avenue for challenging police decisions, the
short timeframe for lodging and deciding appeals raises concerns about whether organisers
are able to meaningfully contest restrictions before the scheduled assembly takes place.
While ministerial appeal mechanisms are not unusual in statutory schemes, their use in this
context is significant because the decision directly affects the exercise of constitutional
freedom. Appeals are directed to the Minister rather than an independent judicial body,
which may raise concerns as to whether restrictions on assemblies are subject to sufficiently
impartial and effective oversight.*®

Under Sections 3 and 4 of the PAA 2012, assemblies are restricted at certain prohibited
places, including hospitals, fire stations, airports, petrol stations, schools, and places of
worship, and assemblies are prohibited within 50 metres of these locations.>’ While these
restrictions aim to prevent disruption to essential services, they significantly limit the

3 PAA 2012, s 15.

3 Agalya J Munusamy, ‘Analysing the Evolution of the Peaceful Assembly Act 2012’ (MahWengKwai &
Associates, 27 February 2026)
<https://mahwengkwai.com/law-peaceful-assembly-malaysia-permits-notification/> accessed 15 April 2026.
* PAA 2012, s 16.

% Haslinda Mohd Anuar, ‘Peaceful Assembly Act 2012: A Comparison with Suhakam’s Recommendations’
[2016] UUM Journal of Legal Studies.

¥ PAA 2012, ss 3—4.
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(2026) 10 CRELDA Journal

availability of suitable assembly locations, particularly in densely populated urban areas.®®
This has implications beyond mere convenience.

The force of a protest is often tied to its location, especially where the subject matter is
directed at a particular institution or site. A demonstration concerning religious governance,
for instance, derives its symbolic weight from proximity to places of worship, just as protests
relating to education or public health may seek visibility near schools or hospitals.

By restricting access to such locations, the law risks displacing protests from the spaces that
give them meaning and impact. This is further compounded by the Protected Areas and
Protected Places Act 1959 (as amended in 2006), which empowers the Minister to declare
any area a “protected area” where special measures are considered necessary to control the
movement and conduct of persons.*

The broad discretion afforded under this legislation potentially expands the number of
restricted zones, thereby further constraining the range of locations available for peaceful
assemblies. Under Section 4(1)(d) of the PAA 2012, persons below 21 years old cannot
organise assemblies.”” However, such restrictions undermine youth participation in
democratic engagement. This concern is particularly significant given that the age of
majority in Malaysia is 18 years old, and individuals of that age are legally permitted to vote,
enter into contracts and assume other civic responsibilities.*!

The prohibition, therefore, appears inconsistent with the broader legal recognition of young
adults as capable participants in civic and political life. It also appears discordant with recent
governmental efforts to reduce the limitations imposed by the Universities and University
Colleges Act 1971 on student participation in politics, where Section 15(5)(a) of the UUCA
was found unconstitutional.*?

Malaysia’s international commitments under the United Nations Convention on the Rights of
the Child (UNCRC), which it acceded to in 1995, are also relevant, and restrictions that
prevent young people from participating in peaceful assemblies may therefore raise
concerns regarding the compatibility of domestic law with international human rights
standards.®

3 ibid.

% Protected Areas and Protected Places Act 1959, ss 3-5, 8.

“0PAA 2012, s 4(1)(d).

* Mohd Irwan Syazli Saidin and Nabighah Azrun, ‘Barriers to Youth Political Participation: Insights from
Malaysia’s Lowered Voting Age Policy (Undil8) in the 15th General Election’ (2025) 11 Cogent Social Sciences.
2 Universities and University Colleges Act 1971, s15(5)(a); Amanda Whiting, ‘Malaysia — Assembling the
Peaceful Assembly Act’ (The Malaysian Bar, 2011)
<https://www.malaysianbar.org.my/article/news/legal-and-general-news/legal-news/malaysia-assembling-the-
peac eful-assembly-act> accessed 23 April 2026.

3 Malaysian Bar, Resolution on the Right of Peaceful Assembly and Related Matters (77th Annual General
Meeting, 18 March 2023)

10
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Judicial commentary has similarly underscored the importance of youth participation in
political discourse. In Muhammad Hilman Idham & Ors v Kerajaan Malaysia & Ors,** Justice
Hishamudin Yunus observed that universities should cultivate thinkers rather than compliant
“robots,” highlighting the contradiction of recognising students as legal adults while
restricting their political expression.”” Such limitations are difficult to justify, as they stifle
independent thought and undermine the very forms of critical engagement that higher
education institutions are intended to cultivate.

Taken together, these procedural requirements demonstrate how regulatory measures may
cumulatively operate to constrain, rather than facilitate, the effective exercise of the
constitutional right to peaceful assembly. In this respect, it is doubtful whether such
measures can truly satisfy the threshold of being “necessary or expedient” in the interests
of public order or security under Article 10(2).

4. Reforming the Peaceful Assembly Act 2012 Post Amir Hairi

The decision of the Federal Court was not narrowly confined to only Section 9(5) of the

PAA, the judgment clearly defines the broader constitutional principle that while the
Parliament may regulate the right to freedom of assembly, it may not do so in a manner that
transforms the exercise of the right under Article 10(1)(b) of the Federal Constitution into a
licensed activity, only exercisable after complying with prerequisite procedures that impose
a criminal liability where not followed.*

In invalidating Section 9(5), the Court determined that criminalising non-notification had a
prohibitory effect, as it effectively prevented any person from organising a peaceful
assembly without first providing notice under Section 9(1), even in urgent situations where
waiting for the notice period was impractical.*’

In explaining, the court also expanded on the practical consequence of such a provision
would discourage organisers of assemblies from carrying out their role as an organiser of an
assembly for fear of prosecution for a lack of notice.”® Moreover, the significance of Amir
Hariri, therefore, extends beyond the invalidation of a single penal provision; it reaffirms
that procedural regulation must be facilitative and proportionate, rather than suppressive in
effect.”

In light of this, the notification regime under Section 9 should be the first and most
immediate focus of reform. Following Amir Hariri, notification should operate solely as an

4 12011] MLJU 770.
* ibid.

“SAmir Hariri (n 2).
7 ibid [72].

8 ibid.

*ibid [86].

11
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administrative mechanism to assist authorities in managing public order and safety, rather
than as a legal prerequisite to the exercise of the right to assemble.

The Act should be amended to clarify that a failure to notify does not, in itself, render an
assembly unlawful or justify arrest, dispersal, or the imposition of penal sanctions. This
clarification is particularly important for spontaneous assemblies, which often arise in
response to sudden political or social developments. International human rights standards
recognise that such assemblies remain protected, as their urgency renders prior notification
impracticable.

Secondly, it is worthwhile to consider the amendment or repeal of Section 11. The current
requirement for organisers to obtain the consent of the owner or occupier of the assembly
location effectively grants a private veto over the exercise of a constitutional freedom,
particularly when the location is of public significance. Although the consent requirement,
balances the interests of a private owner of a property for which courts already recognise
trespass to land®, and quiet enjoyment of land*, equating the requirement of consent
afforded to a private property owner to those belonging to the state would, in practice,
obstruct assemblies held in public spaces even in the absence of any genuine threat to
public order or security. A calibrated approach to reform would need to distinguish between
private and public land.

For example, Kuala Lumpur City Hall maintained that Dataran Merdeka would not be
allowed as a location for the Bersih 3.0 rally in 2012, and instead proposed alternative
stadium venues.’®> The case for repeal is further strengthened by the government’s public
indication of its willingness to remove Section 11 and facilitate peaceful gatherings without
such prior approval.®

However, repealing Section 11 alone would constitute only a partial reform. Without
broader statutory revisions, the PAA would continue to prioritise control over facilitation in
its regulation of assemblies.

Thirdly, Sections 15 and 16 require significant restructuring. Section 15 currently authorises
the Officer in Charge of the Police District (OCPD) to impose restrictions and conditions on
assemblies regarding a wide range of matters, including date, time, duration, location,
manner, participant conduct, clean-up costs, concerns of interested parties, and any other
matters the OCPD considers necessary or expedient. This breadth of discretion risks enabling
indirect prohibition through relocation, dilution, delay, or excessive conditions, even when
assemblies are peaceful.

*Tenaga Nasional Bhd v Bukit Lenang Development Sdn Bhd [2019] 1 ML) 1 (FC).

*IFederal Constitution, art 13(1).

52 Austin Camoens, ‘Dataran Merdeka Off-Limits to Rally, DBKL Reiterates Mayor Proposes Badminton Stadium
and Kuala Lumpur Football Stadium in Cheras and Titiwangsa Stadium as Alternative Venues’ (2012)
<https://www.suhakam.org.my/wp-content/uploads/2014/01/Dataran-Merdeka-off-limits-to-rally-DBKL-reiter
ates.p df> accessed 19 April 2026.

>3 BERNAMA, ‘Govt Agrees to Amend Peaceful Assembly Act, All Probes into Previous Rallies Will Be Halted’
(BERNAMAZ2025) <https://bernama.com/en/news.php?id=2392007> accessed 18 April 2026.

12
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Such a catch-all provision is difficult to reconcile with the constitutional requirement for
proportionality reaffirmed in Amir Hariri. Reform should eliminate open-ended discretionary
language, limit police conditions to those strictly necessary for public order or security, and
require written justifications demonstrating necessity and proportionality in each instance.

Section 16, which directs appeals to the Minister within a compressed twenty-four-hour
period, is closely related. Furthermore, a meaningful right of review cannot rely solely on
executive reconsideration. The appeal process should be transferred to an independent
judicial or quasi-judicial body capable of assessing whether imposed conditions are
constitutionally justified, rather than leaving such determination to the executive, with the
Minister effectively functioning in a quasi-judicial capacity.*

Fourthly, the age restriction in Section 4(1)(d) warrants reconsideration. The current rule,
which prohibits individuals under twenty-one from organising an assembly, is difficult to
justify on democratic grounds. This restriction excludes a significant group of politically
engaged young adults from organising collective expression, despite their meaningful
participation in civic and political life.

A more coherent approach would be to lower the organiser threshold while distinguishing
between organisation and participation. Child protection concerns should not be dismissed;
however, they are better addressed through proportionate safeguards rather than a broad
exclusion of young persons from the exercise of the right. Such safeguards may include adult
support for younger organisers, parental or guardian involvement where appropriate, and a
facilitative police duty to ensure that assemblies involving young participants remain
peaceful and safe. Notably, the Bar Council’s draft Peaceful Assembly Bill sets the organiser
threshold at eighteen, while allowing for the participation of younger individuals in
appropriate contexts. This approach better balances the State’s protective obligations
under the Convention on the Rights of the Child, particularly the best interests principle,
with children’s expressive and associational rights under Articles 13 and 15.>°

% Malaysian Bar, ‘Memorandum on Peaceful Assembly Bill * (2011).

%5 Malaysian Bar, Peaceful Assembly Bill prepared by the Bar Council (2011) cl 5(1).

*5 Convention on the Rights of the Child (adopted 20 November 1989, entered into force 2 September 1990)
1577 UNTS 3 (UNCRC), arts 13, 15.; see also Malaysian Bar, Memorandum on Peaceful Assembly Bill (24
November 2011) discussing Malaysia’s CRC commitments in relation to assembly rights.
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5. Conclusion

Ultimately, the right to peaceful assembly cannot be meaningfully protected if regulation
diminishes its practical value. Not all regulation amounts to a restriction, but it becomes
constitutionally problematic where it interferes with the exercise of the right.

In practice, a constitutional right is seldom displaced by express repeal. More often, it is
gradually confined through procedural frameworks that shape the conditions of its exercise.
The concern, therefore, is whether such regulation leaves the right capable of meaningful
exercise. Viewed against comparative approaches and the relationship between Article 10(2)
and the PAA 2012, the limits of permissible restriction come into sharper focus.

The decision in Amir Hariri marks a necessary point of correction. It reaffirms that
procedural requirements cannot assume a prohibitory character, and that restrictions must
remain grounded in necessity and proportionality. Its significance lies in restoring a measure
of constitutional discipline that had, at times, receded in application.

Whether this approach endures will depend on how it is applied in future cases. A
regulatory framework oriented primarily toward controlling risks reproducing the very
concerns identified, thereby limiting the effective exercise of the right.

The freedom to assemble is rarely invoked in neutral conditions. It emerges in moments of
urgency, contestation, and collective visibility. Where the law renders such moments difficult
to access or sustain, the right is diminished in substance. The task is to ensure that
regulation preserves, rather than undermines, the conditions for its exercise. In this respect,
the space to gather, to be seen, and to be heard remains one that the law must recognise
and protect.
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